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The Daubert Decision 
“Today’s Nightmare  

Challenge  
to Expert Testimony” 

 
By James T. Born,  

CFEI, INCI, MIAAI, PI 
 

 
Today, those of us that conduct investigations, and then 
present our professional opinions in courts of law, are 
faced with a new legal concern. It is called the “Daubert 
Challenge.” To most of us these words are puzzling and 
foreign. With that understanding, you might want to read 
this article and take some good notes. I am a Certified 
National Instructor and curriculum reviewer, with the In-
ternational Association of Directors of Law Enforcement 
Standards and Training (IADLEST). IADLEST is the 
premiere resource that Peace Officer Standards and Train-
ing (POST) committees, in 50 states, and the U.S. Depart-
ment of Justice, go to for certified law enforcement train-
ing, and for accreditation of their police academies. I have 
been an investigator for just over 53 years, collectively, 
having served as a city, county, and federal law enforce-
ment officer, a licensed private investigator in two states, 
and as a Certified NAFI Fire and Explosion Investigator.  
Currently, I am a US Government NAICS 561611 
“Investigative Services” Contractor and a Government 
NAICS 524291 “Fire Investigator.” This nightmare, as I 
call it in my title, started in 1993, in a case before the 
United States Supreme Court entitled Daubert v. Merrell 
Pharmaceuticals, Incorporated 509 U.S. 579 (1993). 
 
Since the handing down of this decision by the United 
States Supreme Court; it was originally litigated as a chal-
lenge to expert testimony in a pharmaceutical dispute. It 
has gone through countless referencing, litigation, and 
minute changes, that collectively and significantly, 
changed how we testify in all matters of opinions and 
conclusions that we may have, in whatever type of inves-
tigation we are testifying about. Gone are the days that 
you can stand before a judge and a jury, and freely give 
your opinion, as to what happened in the case you are 
about to present expert testimony about. Gone are the 
days that the courts automatically implied your ability to 
provide expert testimony, just because of having a law 
enforcement ranking or title. In today’s world you now 
need to prove your abilities before that testimony can 
happen. Today, we carry antacid tablets in our coat pock-
ets, at least I do, praying before and during the trial that 
we do not hear an opposing attorney shout out the words 
“Daubert Challenge.” That is your nightmare. The Daub-
ert Challenge may come at any time before trial and dur-
ing trial. It may be presented in a separate motion, in a 
post-trial motion, as part of a summary judgment, as a 
Motion in Limine, or as an objection made at the time 
testimony is given. When you hear the words “Daubert 

Challenge” your sphincter muscle will certainly feel chal-
lenged, and it will be time to pop an antacid. Those words 
spoken; “Daubert Challenge” have just burdened your 
day in court.  Without much doubt at this point, you will 
be in trial longer than you anticipated. 
 
So exactly what is a “Daubert Challenge”?  It is a motion 
that seeks to exclude an expert’s testimony on the basis 
that the attorney believes it to be unreliable, or not rele-
vant under Rule 702, of the Federal Rules of Evidence. It 
is a legal mechanism that opposing council can use to dis-
credit the validity of your testimony, and have it excluded 
at trial. Such a challenge is generally a deciding factor in 
whether you win or lose your case. The Daubert Chal-
lenge is designed to challenge an expert’s qualifications 
and an expert’s methods. When the challenge is present-
ed, the judge handling the case must, (by-law), then be-
come “The Gatekeeper.” That judge, whether-or-not he or 
she is knowledgeable about the subject matter, will, most 
likely, in chambers, with a stenographer present, with the 
prosecutor present, and with the opposing councils pre-
sent, ask you to present your qualifications; to encompass 
your training and experience, relative to what you are go-
ing to testify about. If there is acceptance on both sides 
that you have the training and experience, you will most 
likely be asked to provide proof to the court’s satisfaction 
before the trial can resume or begin. Having done so, you 
will be asked a series of required questions, among them; 
“how did-you reach your conclusions, what methodology 
was used, what expert testing did you employ, what is 
your rate in error in testing, were any controls in place, 
was the data properly interpreted” and other such ques-
tions?  If you fail to be vetted by the Gatekeeper, you may 
still be allowed to testify as to what you did or observed, 
however, you will be prohibited from offering any opin-
ions or conclusions, whatsoever. Therein is that 
“reasonable doubt” that the opposing council wants the 
jury to have. 
 
In its reality, the Daubert Challenge is a ploy that the op-
posing council will often use when they are worried about 
the strength of their defense. By offering up the chal-
lenge, it buys them more time. It allows them to be pre-
sent, as in a sort of sneak preview, to hear, in advance of 
the trial, exactly what you intend to testify too. This also 
allows them to weigh in your qualifications against their 
own expert’s qualifications, and if necessary, bring in an 
expert that has more training and experience than you do.  
To make matters worse, many judges will put off the case 
for an extended period-of-time, while deciding if you can 
testify as an expert. That time is valuable, and often asked 
for by the opposing council because it is valuable in ex-
tending his or her own case preparation. If the opposing 
council feels that you are unqualified based on your meth-
ods and science relied upon, he can motion the court to 
restrict your testimony. Often this will result in settlement 
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agreements. The Daubert Challenge is further favorable 
to the opposing attorney because it gives him/her an ad-
vanced preview of the sciences and methodology you 
used in finding your opinions and conclusions. The attor-
ney is most likely mute or ignorant about what you know 
and about your profession, they are after all, in my opin-
ion; like actors playing a part in a movie being watched 
by their client and the jury. The challenge gives them that 
edge to plan further for their rebuttal and cross examina-
tions, closing arguments and substance for a mistrial or 
retrial. 
  
Surviving these challenges is not difficult if you take 
some damage control steps in advance of going to trial. I  
recommend putting together a portfolio that has your full 
resume, copies of training certificates, and diplomas, for 
every course that you have taken. Supplement that with 
letters of recommendation and appreciation and commen-
dation, awards, college transcripts, proof of military ser-
vice (DD214) listing of trade and technical schools, and 
their course subject matter, and if possible, news articles 
or other documents that will support your training and 
experience. In advance of trial, supplement your case 
notes with when and where and by whom, you were 
trained or experienced, for each event that will require 
your testimony. You need to prepare yourself to support 
your training and experience about everything that you 
will be testifying to. 
 
My suggestion to each of you is to train as often as you 
can, in your profession, and in any associated disciplines 
that may interact in some way with your profession. If for 
example, you are a police detective, and your case in-
volves a wrongful death. Even though you have been  
investigating wrongful deaths for five years, you will still 
be asked for your proof of training in wrongful deaths. 
Absent that, the opposing attorney, and the court as well, 
may imply that you were not formally trained in wrong-
ful deaths, that in all those five years of your conducting 
wrongful death investigations, that the possibility could 
exist that you may have repetitively investigated all or  
anyone of them, including this case before the court,  
improperly. With that in mind, you may possibly not be 
able to offer an opinion in your case. 
 
To help overcome what is to come, keep your training 
records and always bring a current resume with you to 
trial. Be prepared. I maintain in my office separate bind-
er’s, labeled as to what subject matter they contain, i.e., 
“Fire & Explosion,” “Traffic Collision Training,” 
‘Forensic Training,” “Death Investigation,” and so on.  
When I complete a course of study, I make a copy of the 
certificate or diploma and place it in the designated bind-
er, and immediately update my resume with the course 
completion information. I box up all my training notes, 
syllabus’ and supporting documents for that course. If I 
attend an in-person course, I ask the instructor for a copy 

of the class sign-in sheet, as further proof of attendance.  
Each binder has proof of my experience and training in 
that discipline. When called to testify about that disci-
pline, I take it to court as my backup. Remember the 
Gatekeeper will not take anything for granted, just be-
cause you said you were trained or experienced in a mat-
ter before the judge. Your occupation title also is not tak-
en for granted. Many years ago, I testified as a “Forensic 
Expert.” I was a Sheriff’s Captain and Chief of the Detec-
tive Bureau The courts back then looked at my title alone, 
or the mere testifying in a law enforcement officers uni-
form, as proof enough of my capability for what I was 
going to testify too, that it was sufficient evidence of my 
implied training and experience. That has all changed to-
day. 
 
Here is an example of what to expect if you identify 
yourself to the “Gatekeeper” as an “Instructor” in your 
profession, as I once had to go through. You will likely 
be asked to produce your personal proof of training and 
experience (Instructor Biography and supporting docu-
ments), Instructor Training, Course Lesson Plans, Course 
Bibliography, Course References, Instructors Guide, Cur-
riculum, Course Handouts, Attendance Records, Pre-
Tests, Final Examination Questions, Answer Sheets, 
Couse Syllabus, Student Course Evaluations, Copy of the 
Certificate of Training, and class Sign-In-Sheets. One 
needs to keep in mind, that it is the opposing attorney 
who will hammer you for such information. He or she 
has a responsibility to their client to win their case. If it 
means making you appear to be less of an expert in your 
field; to that end, they will go to most any extremes nec-
essary to accomplish that goal. Anticipating and being 
prepared is always a winning combination. When in 
court, and you hear the words “Daubert Challenge,” say 
to yourself “Remember they can’t eat you” (the signifi-
cance of these words expressed in times of stress is an-
other story for another time) then relax your mind, and 
overcome that which is about to come.  
 
The author is not an attorney and presents only his un-

derstanding of this subject matter, given to you in good 

faith. Anyone seeking legal advice or needing any further 
clarification of this article are encouraged to seek the 

advice and council of a licensed attorney. Good luck in 

your career endeavors and consider passing this infor-
mation onto your subordinates and those you mentor. 
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